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Legal Update

As the new decade begins, so do more
changes to the FMLA, childcare incen-
tives, and paid leave initiatives in 
Congress. These changes will impact
not only the ways in which employers
administer leave programs, but also the
ways in which employees will be com-
pensated for family and medical needs.

New FMLA Regs
On the Way
The U.S. Department of Labor (DOL)
has indicated further changes to the
FMLA regulations to take place in
2010. In the DOL’s annual regulatory
agenda, issued in December 2009, 
DOL stated that it would undertake the
“review the implementation of the new
military family leave amendments to 
the Family and Medical Leave Act that
were included in the National Defense
Authorization Act for FY [fiscal year]
2008, as well as other provisions of the
FMLA regulations that were revised and
implemented in January 2009.” 

Presumably, any proposed regulations
will contain most recent family military
leave certification forms, reflecting 
the new definitions for exigency and
servicemember caregiver leave. 

DOL’s regulatory agenda (found at
www.dol.gov/asp/regs/unified
agenda/fall_2009_Regulatory
_Plan.pdf) “highlights the most note-
worthy and significant regulatory 
projects that will be undertaken by its
regulatory agencies.” The changes to
FMLA’s regulations were among the
many regulatory projects on DOL’s 
“To Do” list. According to DOL’s Wage
and Hour Division, charged with en-
forcing the FMLA, “this regulatory 

initiative assists in achieving the Secre-
tary’s goal of workplace flexibility for
family and personal caregiving and, 
particularly through the job protection
and the maintenance of health benefits
provisions, helps middle-class families
remain in the middle class.”

BLR® will be monitoring and reporting
on the proposed regulations as they are
issued, and will fully report on any final
regulations and the impact they will
have on employers.

Childcare and Development 
Block Grants
The White House Task Force on the
Middle Class announced childcare
grants to states to offer childcare assis-
tance to lower-income working families
and support state initiatives to bolster
the quality of child care. 

The White House proposes adding 
$1.6 billion in to the preexisiting Child
Care and Development Block Grants
(CCDBG) to allow 235,000 additional
children to be served and to work with
Congress to improve the quality of 
care through a reauthorization of
CCDBG and a new Early Learning
Challenge Fund currently being 
considered by the Senate. 

The White House also proposes increas-
ing the Child and Dependent Care Tax
Credit, which offsets a part of the child
and dependent care expenses that fami-
lies incur in order to work. The proposal
would significantly increase the credit
for families making up to $85,000 per
year, and families with incomes up to
$115,000 would receive an increase in
the credit. 

(continued on page 6)
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During training, make sure managers
and supervisors understand the 
importance of documentation and
consulting with HR before terminat-
ing an employee.

In a recent court case, an employer
had documentation to show that it
had terminated a worker due to per-
formance issues, despite her claim
that she was fired in retaliation for
taking leave under the Family and
Medical Leave Act (FMLA).

What Happened
In 1985, “Addison” started working
at the Teachers’ Retirement System
of the State of Illinois (TRS), which
administers the pension plan that
provides monthly retirement benefits
to about 82,000 retired teachers in
Illinois.

She became a Payroll Clerk IV in
2000 and was primarily responsible
for enrolling members in an elec-
tronic fund transfer (EFT) program,
entering EFT information into a 
database, verifying bank routing 
and account numbers and responding
to change of address requests from
beneficiaries.

Initially, she received favorable per-
formance reviews, but errors in her
work and increasing absences over
time resulted in lower performance
ratings. In June and July 2005, she
missed 25 percent and 40 percent 
of her scheduled workdays, respec-
tively. In addition, as of June 2005,
she had not yet complied with the
payroll insurance manager’s request
for her to train employees from other
departments on the EFT process.

In late July 2005, the manager in-
formed Addison that he would 

withdraw his recommendation for
her to receive a promotion due to 
her absenteeism, and he told her to
train Data Services Department 
employees on the EFT process by
September 2005.

During that month, several errors
within the EFT system were 
traced to Addison, and because 
she was absent, other employees 
had to field complaints from mem-
bers who had trouble receiving 
their benefit payments.

In a September 20, 2005, memoran-
dum, the manager summarized a
meeting with Addison about her 
EFT errors, the impact of her ab-
sences on other TRS employees, 
and the company’s decision to move
the processing of payroll deduction
plan applications to another depart-
ment due to her failure to process
them in a timely manner. The man-
ager again asked her to train employ-
ees on the EFT process.

The HR director met twice with the
manager and the deputy director of
the Benefits Department in the fall 
of 2005 to discuss Addison’s per-
formance problems and complaints
from fellow employees.

After learning that she might be 
eligible for FMLA leave, Addison
applied for intermittent leave for 
tennis elbow and later modified 
her FMLA application to request 
intermittent leave for treatment of
ovarian cysts.

She missed 6 days of work in Octo-
ber and 8 days in November related
to her FMLA leave, but was also 
absent for non-FMLA reasons for 
9 days in December and 5 days in
January 2006.

In a third management meeting about
Addison’s performance, the HR di-
rector was told that Addison’s lack 
of improvement had resulted in 
TRS failing to get benefits payments
to its members, and there was a 
large backlog of EFT forms that she
had not entered into the system on
several occasions. The manager 
suggested that Addison be fired, 
and the HR director made the same
recommendation to the executive 
director in two meetings about 
Addison’s performance.

Without any knowledge of Addison’s
FMLA leave, the executive director
decided to fire her on February 3,
2006. She later filed suit, claiming
that she had been terminated in 
retaliation for taking FMLA leave.
The district court ruled for TRS, 
and Addison appealed to the U.S.
Court of Appeals for the 7th Circuit,
which covers Illinois, Indiana, and
Wisconsin.

What the Court Said
The appeals court affirmed the 
decision, noting that TRS had docu-
mented a decline in Addison’s 
performance at least 3 months 
before she took FMLA leave and 
that she was not informed of her 
potential eligibility for FMLA until
several days after her manager met
with her to discuss her absences 
and EFT errors and wrote a memo
summarizing the meeting.

According to the court, the ultimate
decision maker (i.e., the executive
director) was not aware of Addison’s
FMLA leave and did not rely solely
on her manager’s recommendation
when deciding to terminate her 

C A S E  S T U D Y

Train Managers on FMLA Basics Before Terminating an Employee

(continued on page 4)
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Bonding Leave with
Healthy Newborn
Q: An employee of less than a year
gave birth during the fall to a
healthy child. She was on leave for 
6 weeks. Half of that time was cov-
ered with accrued sick, vacation,
and personal days; the other half 
of the leave was unpaid. About 
2 months ago, the employee became
FMLA-eligible. She now wants to
take 7 weeks to bond with her
healthy baby, 4 weeks of leave now,
and another 3 weeks closer to the
summer.  However, her supervisor
wants her to take the entire 7 weeks
now in one block of time because he
currently has a replacement avail-
able who may not be available in the
summer.  What should we do?  

A: It is undisputed that under 
FMLA Regulation 825.120(a)(2), 
the employee-mother can take up to
12 weeks of FMLA leave to bond
with her healthy newborn as long as
the leave is taken within 12 months 
of the date of the birth of the child.
This section of the regulations does
not otherwise specifically address 
the timing of when that leave must 
be taken, as long as it is within 
12 months of the birth. While it would
be preferable for the employer to have
the employee schedule this bonding
leave at a time most convenient for 
the company, it is arguably FMLA 
interference if the employer forces 
the employee to take the 7 weeks now
in one block of time in order to ac-
commodate the supervisor’s request. 

However, since the employee wants to
take the leave in two segments, then
she is arguably requesting intermittent
leave, and that would require the em-
ployer’s permission because leave
taken after the birth of a healthy baby
does not qualify for intermittent or 
reduced leave unless the employer
agrees. See 825.202(c). 

As a practical matter, the HR manager
should discuss the options with the
employee so a resolution that works

for both the employee and employer
can be achieved. 

Ultimately, if the company does not
want to grant the bonding leave on 
an intermittent basis, it will have to
grant the employee a block of leave
(e.g., either the original 7 weeks, or
perhaps as many as 12 weeks) at a
time that is acceptable to the em-
ployee before the end of the 12-month
bonding period. 

Individual Liability 
Under FMLA
Q: Can a supervisor, manager, or
Human Resources representative 
be held individually liable if sued in
his or her individual capacity under
the FMLA?

A: The answer is generally “yes.”
However, it depends on whether 
the supervisor, manager or Human
Resources representative satisfies 
the statutory language of “employer”
within the FMLA (see 29 USC Sec.
2611(4)). This section of the Act 
defines employer to include “… 
any person who acts directly or indi-
rectly in the interest of an employer 
to any of the employees of such em-
ployer.” Note that this definition of
employer under FMLA is the same
definition of employer as under the
Fair Labor Standards Act (29 USC
Sec. 203(c)). 

The view in a majority of jurisdictions
throughout the country is that any
manager, supervisor, or Human 
Resources representative who has 
authority over employees, such as 
the power to hire, fire, grant FMLA
leave, and discipline, is subject to
being sued personally under the
FMLA. 

However, depending on the jurisdic-
tion in which the employer’s repre-
sentative is being sued individually,
there may be case law that supports a
minority view that there is no individ-
ual liability under FMLA. 

Any supervisor, manager, or Human
Resources representative who is 
sued individually should consult with
an attorney. The attorney can deter-
mine whether the individual can be
dismissed from the case before the
trial starts. 

California Leave 
For Emergency 
Operation Missions 
Q: Is an employer in California 
required to provide an employee
with time off from work in order 
to respond to an emergency opera-
tional mission of the Civil Air Patrol
(CAP)? If yes, what is required?  

A: In California, the answer is now
“yes.” The Civil Air Patrol Employ-
ment Protection Act now requires 
California employers with 15 or more
employees to permit employees who
have been employed 90 or more days
to take a leave of absence to respond
to an emergency operational mission

Jackson Lewis Disability, 
Leave and Health 

Management Practice Group 

The Jackson Lewis Disability, Leave
and Health Management Practice
Group is available to assist employers
in sorting through the complex legal
and compliance issues involving the
Americans with Disabilities Act, the
Family and Medical Leave Act, and
other workplace health management 
issues. Jackson Lewis is a national 
law firm that limits its practice to the
representation of management in 
employment, labor, benefits, and immi-
gration law and related litigation. 

For more information, please contact
Todd Girshon, a partner in  Jackson
Lewis’s New York City office at 
212-545-4030. Please visit 
the firm’s website, www.jackson
lewis.com, where you may subscribe 
to receive free e-mail updates on 
workplace law developments, or go to
http://myupdates.jacksonlewis.com. 

Ask the Experts is designed to give gen-
eral and timely information on the sub-
jects covered. It is not intended as
advice or assistance with respect to in-
dividual problems. Ask the Experts is
provided with the understanding that
the publisher, editor, or authors are not
engaged in rendering legal or other pro-
fessional services. Readers and others
should consult competent counsel or
other professional services of their own
choosing as to how the matters dis-
cussed relate to their own affairs or to
resolve specific problems or questions. 

Copyright, 2010 Jackson Lewis LLP

(continued on page 4)
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of the California Wing of CAP. An 
eligible employee may take up to 
10 days per year. 

Leave is limited to 3 days on any one
occasion, but can be extended if au-
thorized by the government entity that
called for the mission and the em-
ployer agrees. Unless the employer
voluntarily elects to pay for the time
off, CAP leave is unpaid. However, 
an employee cannot be required to
substitute paid time off, such as 
vacation, and sick leave, for the 
unpaid leave. 

Employees who take CAP leave must
be reinstated to the same position 
they had prior to commencing leave
with the equivalent seniority status,
benefits, pay, and other terms and 
conditions of employment, unless 
the employer can prove the failure 
to do so was unrelated to the leave.
Employers may not discriminate
against or terminate employees who
are members of CAP because of such 
membership. Nor may an employer 
interfere with, restrain or deny an 
employee’s attempt to exercise a 
right established by the Act. Employ-
ers should ensure that managers, 

supervisors, and human resources per-
sonnel responsible for administering
leaves of absence are aware of these
new legal requirements. In addition,
employers may wish to update their
employee handbooks for California
employees to reflect this new leave 
requirement. 

Other states, such as Colorado, 
Illinois, Indiana, and Tennessee, 
also have leave protection laws for
employees who serve in those states’
CAP. Employers in those states 
should check state law before 
administering an employee’s leave 
request to serve in CAP.

4 © 2010  Business & Legal Reports, Inc. #31500910  (164) 

Experts (continued from page 3)

employment. Instead, the executive
director also considered input from
the benefits manager and the HR 
director, who had done her own in-
vestigation and who also recom-
mended termination.

Addison claimed that TRS failed to
follow its own internal discipline pro-
cedures, but the court noted that she
received several warnings before ter-
mination and that company policy al-
lows management “to begin
disciplinary action at any step” and

that “[f]or certain major violations or
continued failure to respond to prior
disciplinary action, discharge may be
the only recourse.”

Long v. Teachers’ Retirement System
of the State of Illinois (No. 08-3094)
(U.S. Court of Appeals, 7th Cir.,
10/23/09)

In Brief
• Train on disciplinary procedures.

Managers cannot follow discipli-
nary procedures if they are not 
familiar with them.

• Stress the importance of 
documentation. Managers and 
supervisors need to not only ad-
dress performance issues, but also
document their efforts to rectify
problems.

• Provide an overview of the law.
Supervisors do not need to be ex-
perts on the FMLA, but they do
need to understand the basics of the
law, including the fact that employ-
ers are prohibited from discriminat-
ing against employees who take
FMLA leave.

Case Study (continued from page 2)

If an employer fails to tell an em-
ployee that leave has been designated
as FMLA leave, can the employer
count the leave against the em-
ployee’s FMLA leave entitlement? 

The new FMLA regulations reflect 
a change in DOL’s position. The
designation provisions now comply
with the U.S. Supreme Court’s 
decision in Ragsdale v. Wolverine
World Wide, Inc. (535 U.S. 81
(2002)). Ragsdale ruled that a 
“categorical” penalty for failure to
appropriately designate FMLA leave
was inconsistent with the statutory
entitlement to only 12 weeks of
FMLA leave and contrary to the
statute’s remedial requirement to
demonstrate individual harm. 

Under the new FMLA regulations,
retroactive designation is permitted if
an employer fails to timely designate
leave as FMLA leave (and notify the
employee of the designation). The
employer may be liable; however, if
the employee can show that he or she
has suffered harm or injury as a result
of the failure to timely designate the
leave as FMLA. Additionally, an em-
ployee and employer may agree to
retroactively designate an absence as
FMLA-protected. 

Examples Highlight FMLA
Leave for a Family Member
In its FMLA FAQs, DOL provides
the following example of whether
retroactive designation of FMLA
leave would be allowed:

Henry plans to take 12 weeks of
FMLA leave beginning in August for
the birth of his second child. How-
ever, earlier in the leave year, Henry
took 2 weeks of annual leave to care
for his mother following her hospital-
ization for a serious health condition.
Henry’s employer failed to notify
him at the time of his mother’s hospi-
talization that the time he spent car-
ing for his mother would be counted
as FMLA leave. If Henry can estab-
lish that he would have made other
arrangements for the care of his
mother if he had known that the time
would be counted against his FMLA
entitlement, the 2 weeks his em-
ployer failed to appropriately desig-
nate may not count against his
FMLA entitlement.

The FMLA regulations also address
the issue of how retroactive designa-
tion could cause “harm or injury” to
an employee. Specifically, the regula-
tions state: 

“If an employer that was put on no-
tice that an employee needed FMLA

Retroactive FMLA Leave Designation:
Proceed with Caution!

FMLA Leave Update

(continued on page 6)



ARKANSAS
Breaks for Breastfeeding
State law requires employers to pro-
vide reasonable unpaid break time
each day to an employee who needs
to express breast milk for her child in
order to maintain her milk supply
and comfort. To the extent possible,
the break time must run concurrently
with any paid or unpaid break time
already provided to the employee. An
employer is not required to provide
break time if to do so would create
an undue hardship on the employer’s
operations. The employee must make
reasonable efforts to minimize dis-
ruption to the employer’s operations.

An employer must make a reasonable
effort to provide a private, secure, and
sanitary room or other location in
close proximity to the work area, other
than a toilet stall, where an employee
can express her breast milk. The room
or location provided may include the
employee’s normal work space, if the
employee’s normal work space meets
the requirements discussed above 
(AR Code Sec. 11-5-116).

COLORADO
School and Civil Air Patrol
The Parental Involvement in K–12
Education Act requires all employ-
ers covered by the federal FMLA 
to grant employees up to 6 hours’ un-
paid per-month leave, not to exceed
18 hours in any academic year, for
the purpose of attending an academic
activity for or with the employee’s
child (CO Rev. Stat. Sec. 8-13.3-102
et seq.).

In the alternative, an employer and
employee may agree to an arrange-
ment allowing the employee to take
paid leave to attend an academic 
activity and to work the amount of
hours of paid leave taken within 
the same workweek. An employee
who works less than a full-time
schedule is eligible for a portion 
of the parental leave, based on the
percent of a full-time schedule the
employee works.

A private employer may not discrimi-
nate against or discharge any mem-
ber of the Civil Air Patrol because of
his or her membership in the Civil
Air Patrol. The employer may not
hinder or prevent a member from
performing during any Civil Air Pa-
trol mission for which a member is
entitled to leave. All private employ-
ers are covered by this law, regard-
less of size (CO Rev. Stat. Sec.
28-1-102).

Employees are entitled to up to 
15 days of unpaid leave per calendar
year to serve in the Civil Air Patrol. 

HAWAII
Employer Notice
At least once a year, employers must
provide written notice to each of its
employees informing the employees
of their rights under the Hawaii
Family Leave Law, particularly with
respect to caring for a seriously ill
family member. Employers must also
provide information relating to possi-
ble adverse impacts that the taking of
family leave may have on any other
employee rights, entitlements, or
benefits provided by the employer or
required by law.

ILLINOIS
Leave for Platelet 
And Blood Donation
Local government and private sector
full-time employees who work for 
organizations with 51 or more em-
ployees are permitted to take 1 hour
or more of paid leave, or more if 
authorized by the employer or a 
collective bargaining agreement,
every 56 days to donate blood. In
order to take leave to donate blood,
the employee must have been em-
ployed for 6 months or more and
must first obtain approval from his 
or her employer. 

Employees may take 2 hours or more
to donate blood platelets. Leave for
platelet donation may not be granted
more than 24 times in a 12-month 
period.

NEVADA
Time Off for School Activities
Employers with 50 or more employ-
ees must allow an employee who is 
a parent, guardian, or custodian of 
a child enrolled in a private or public
school up to 4 hours of unpaid leave
per school year, per child, to attend
certain school-related activities or
events or to volunteer at the school 
in which the child is enrolled. Leave
must be taken in increments of 
1 hour.

Covered school-related events are
broadly defined, including: 

• Attending parent-teacher 
conferences,

• Attending school-related activities
during regular school hours,

• Volunteering or otherwise being 
involved at the school in which 
the child is enrolled during regular
school hours, and

• Attending school-sponsored
events.

The leave must be taken at a mutu-
ally agreed upon time, and the em-
ployer may require employees to
submit a request for leave in writing
5 school days before the date the
leave is taken. 

Employers are prohibited from 
demoting, suspending, or otherwise 
discriminating against a parent,
guardian, or custodian of a child 
who takes leave (NV Rev. Stat. Sec.
392.920).

WASHINGTON
Breastfeeding Rights
The state antidiscrimination statute
protects a mother’s right to breast-
feed her child in any place of “public
resort, accommodation, assemblage,
or amusement” and makes it unlaw-
ful to discriminate against a woman
based on her status as a mother
breastfeeding her child (WA Rev.
Code Sec. 49.60.030).
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leave failed to designate the leave
properly, but the employee’s own se-
rious health condition prevented him
or her from returning to work during
that time period, regardless of the
designation, an employee may not be
able to show that the employee suf-
fered harm as a result of the em-
ployer’s actions. 

However, if an employee took leave
to provide care for a son or daughter
with a serious health condition be-
lieving it would not count toward his
or her FMLA entitlement, and the
employee planned to later use that
FMLA leave to provide care for a
spouse who would need assistance
when recovering from surgery
planned for a later date, the employee
may be able to show that harm has
occurred as a result of the employer’s
failure to designate properly. The 
employee might establish this by
showing that he or she would have
arranged for an alternative caregiver
for the seriously ill son or daughter 
if the leave had been designated
timely” (29 CFR 825. 301).

Follow the FMLA 
Designation Rules 
So, it would appear that the “harm or
injury” provision is most commonly
applicable in situations where the em-
ployee is caring for a covered family
member, rather than for his or her
own serious health condition. As a re-
sult, employers should be especially
cautious when considering leave re-
quests to care for seriously ill family
members and follow the specific
rules and timetables for FMLA leave
designation.

Those rules are:

• An employer must notify an em-
ployee whether leave will be 
designated as FMLA leave within 
5 business days of learning that the
leave is being taken for a FMLA-
qualifying reason, absent extenuat-
ing circumstances. 

• The designation notice must also
state whether paid leave will be
substituted for unpaid FMLA leave
and whether the employer will 

require the employee to provide a
fitness-for-duty certification to re-
turn to work (unless a handbook or
other written document clearly pro-
vides that such certification will be
required in specific circumstances,
in which case the employer may
provide oral notice of this require-
ment). 

• If the amount of leave needed is
known, an employer must inform
an employee of the number of
hours, days, or weeks that will be
counted against the employee’s
FMLA leave entitlement in the 
designation notice. Where it is not
possible to provide the number of
hours, days, or weeks that will be
counted as FMLA leave in the 
designation notice (e.g., where 
the leave will be unscheduled), 
an employer must provide this 
information upon request by the
employee, but no more often than
every 30 days and only if leave 
was taken during that period.

However, the White House proposal
would not make the credit refundable,
so families with little or no federal
tax liability would receive little or no
benefit. For example, a single mother
with two children earning $30,000
would not be able to take advantage
of the proposed improvements; and,
in many states, she also would not be
eligible for childcare assistance
through CCDBG. 

For more information on CCDBG, 
go to: http://www.acf.hhs.gov/
programs/ccb/ccdf/factsheet.htm. 
For more information on the Child
and Dependent Care Tax Credit, 
go to http://www.irs.gov/taxtopics/
tc602.html

Inventive Paid Leave Initiative 
In a twist on the more generalized
paid leave proposals considered by
Congress in 2009, Senator Chris
Dodd (D-CT) and Congresswoman
Rosa DeLauro (D-CT-3) recently 
introduced emergency legislation 
that will guarantee paid sick days 
for those who are infected by the
H1N1 virus. 

The legislation includes the following
provisions: 

• Workers will be able to earn up to 
7 job-protected paid sick days to
use for leave due to their own flu-
like symptoms, medical diagnosis,
or preventive care; to care for a 
sick child; or to care for a child
whose school or childcare facility
has been closed due to the spread
of contagious illnesses, including
H1N1. 

• Discretion on the need for sick
leave would be left to the 
employee, although medical 
certification could be required
through regulation by DOL. 

• The bill would sunset after 2 years. 

At a hearing of the Health, Education,
Labor, and Pensions (HELP) Sub-
committee on Children and Families
in response to the H1N1 pandemic,
Dodd stated that “H1N1 flu is a pub-
lic health emergency—and slowing
the spread of the disease must be one
of our top priorities. This bill will
allow individuals with the H1N1 flu
to follow the recommendations of 
the CDC and stay home instead of
coming to work while sick, and will

also make it easier for parents to care
for children who must stay home due
to the flu or school and childcare
closings.”

“The emergency legislation allows
workers to decide when they are too
sick to work—and are healthy
enough to return to work. Our legisla-
tion will provide real worker protec-
tions and also ensures that working
parents can take paid sick leave if
their child is sick and needs care,”
DeLauro stated at the same hearing. 

Dodd is the chairman of the Health,
Education, Labor, and Pensions
(HELP) Subcommittee on Children
and Families and the lead sponsor of
the Healthy Families Act. Dodd
joined Senator Edward Kennedy in
introducing the Healthy Families 
Act earlier in 2009, which allows
workers to earn up to 7 paid sick 
days per year guaranteed. 

DeLauro is the lead sponsor of the
same legislation in the House of 
Representatives.
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Although the number of military serv-
ice members called to active duty has
decreased somewhat, many American
men and women in the National Guard
and reserves continue to receive the
call to duty. In an effort to alleviate the
economic and other stresses of military
service, the FMLA has been amended
to allow for leave for qualifying exi-
gencies and caring for family service-
members. 

In addition, the Heroes Earnings Assis-
tance and Relief Tax Act of 2008 (HEART
Act) amended the federal tax code to
allow employers to administer differen-
tial compensation and benefits issues,
and to reward some employers for pro-
viding pay to employees who serve.

After the passage of the HEART Act,
questions remained regarding the tax
implications of the pay and benefits
for employees serving in the military.
In response, the Internal Revenue
Service (IRS) recently issued Notice
2010-15 (the Notice) in Q&A-style
form to clarify the initial legislation.
The Notice provides guidance in the
form of questions and answers with
particular respect to the following sec-
tions of the Heart Act:

• Section 104—relating to survivor
and disability payments with respect
to qualified military service

• Section 105—relating to treatment of
differential military pay as wages

• Section 107—relating to distribu-
tions from retirement plans to indi-
viduals called to active duty

• Section 109—relating to contribu-
tions of military death gratuities to
Roth IRAs and Coverdell education
savings accounts 

• Section 111—relating to an em-
ployer credit for differential wage
payments to employees who are ac-
tive duty members of the uniformed
services

Some of the information in the Notice
is provided below. For more informa-
tion and to see IRS Notice 2010-15, 
go to http://www.irs.gov/pub/irs-drop/
n-10-15.pdf.

Differential Pay
When employees in the National Guard
or reserves are called to active duty,
some employers choose to pay some or
all of the compensation that a service-
member would have received from the
employer during the service member’s
period of active duty had the employee
not been called to active duty.

Prior to the HEART Act, these pay-
ments, commonly referred to as “dif-
ferential wage payments,” were not
treated as wages for federal employ-
ment tax purposes, pursuant to IRS
Rev. Rul. 69-136, 1969-1 C.B. 252.

Section 105(a) of the HEART Act
amended § 3401 of the tax code to
treat differential wage payments as
wages for income tax withholding 
purposes. The term “differential wage
payment” is defined in §3401(h) as
any payment that:

(1) Is made by an employer to an indi-
vidual with respect to any period dur-
ing which the individual is performing
service in the uniformed services while
on active duty for a period of more
than 30 days, and

(2) Represents all or a portion of the
wages the individual would have re-
ceived from the employer if the indi-
vidual were performing service for the
employer. 

Important: Differential wage payments
made to an individual while on active
duty in the U.S. uniformed services for
more than 30 days are subject to income
tax withholding, but are not subject to
FICA or FUTA taxes. For more informa-
tion on the tax treatment of differential
wage payments during military service,
see IRS Rev. Rul. 2009-11.

Tax Credit for Employers
The HEART Act also provides a tax
credit for eligible small business em-
ployers that make eligible differential
wage payments to employees while serv-
ing in the military in the National Guard
or teserve forces. The credit is equal to
20 percent of the sum of the eligible 
differential wage payment paid to each

qualified employee during the taxable
year (IRC Sec. 45P). 

An “eligible small business employer”
for a taxable year is an employer that
employed an average of fewer than 50
employees on business days during the
taxable year and made eligible differen-
tial wage payments under a written plan
to every qualified employee of the em-
ployer. No credit is allowed if an em-
ployer violates the employment or
reemployment rights of a reservist who
has been called to active duty. 

A “qualified employee” is a person who
was employed by the employer claiming
the credit for the 91-day period immedi-
ately preceding the period for which any
differential wage payment is made. 

Benefits
In addition to questions regarding
withholding and tax credits, employers
questioned the effect of the HEART
Act on benefits such as death or 
disability while performing military
service, distributions for qualified re-
tirement plans, plan amendments, and
other issues surrounding retirement. 

In response, the IRS Notice 2010-15
provides examples of the types of ben-
efits to which survivors could be enti-
tled under the Act. Most notably, the
Notice clarifies that:

• Survivors are entitled to any acceler-
ated vesting or ancillary life insurance
benefit provided under the Plan. 

• The Act applies to any benefit due to
a survivor that is contingent on the
participant’s death. 

• When an employer pays differential
wage payment, the amounts paid are
treated as compensation for pur-
poses of qualified retirement plans.
However, employers are not re-
quired to treat differential wage pay-
ments as compensation in
determining a participant’s benefit
under a Plan. 

• If a qualified retirement plan partici-
pant is called to active duty for 
31 days or more, he or she is entitled
to take a distribution from the plan
which is not subject to the 10 per-
cent early withdrawal tax. An em-
ployer that chooses to provide for
this special distribution must impose
a 6-month restriction on elective 
deferrals or other employee contri-
butions for any participant who
takes such a distribution.

© 2010  Business & Legal Reports, Inc. #31500910  (164) 7

New IRS Guidance
New IRS Guidance: Pay and
Benefits During Military Leave
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ComplianceCompliance

Your FMLA policy should include:
� Statement regarding the way in which

requests should be made and to whom
they should be made.

� Notice that FMLA leave is limited to 
12 weeks, in a 12-month period (or 
26 weeks for families of servicemem-
bers with military-related injuries).

� Requirement that employees work 
12 months or 1,250 hours in a year 
to be eligible. Note that employment
need not be continuous. Under revised
FMLA regulations, a break in service
can be as long as 7 years and even
longer if employee’s break in service
was caused by fulfillment of his or her
National Guard or reserve military
leave or a written agreement such as 
a collective-bargaining agreement that
allows for breaks of service greater 
than 7 years.

� Indication that intermittent leave is 
permissible as long as management is
reasonably notified.

� Latitude to transfer an employee on 
reduced or intermittent leave to 
an equivalently paid spot in the 
organization where FMLA leave is 
less disruptive to operations.

� A ban on discrimination in granting
FMLA leaves.

� Requirements for medical certification,
any reports that must be filed when 

on leave, and any fitness-for-duty 
certification that must be supplied 
before returning to work.

� Rules on who pays for the employee’s
continued healthcare and/or benefits
coverage while on leave.

� Employee’s right to require (or right 
to decide) that they use up paid time
off, such as sick or vacation days, 
before FMLA leave begins to be
counted.

� Employee’s right to return to the job
left, or one equivalent to it (with one
exception, noted below), as long as all
policy conditions are met.

� Notice of the “key employee” 
provision in the law that allows an 
employer to deny reemployment 
of certain highly paid employees
whose presence is deemed crucial 
to the company, provided they are 
told they run this risk when they 
ask for FMLA and that the decision 
on whether to reemploy them is not
made until the end of the leave.

� Statement regarding what employer 
will do when an employee fails to re-
turn from leave on the specified date.

� Statement that company will maintain
records of family leaves in accordance
with applicable law.

FMLA Policy Points
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